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STATEMENT OF ISSUE PRESENTED

1.  In 2002, EPA substantially reformed its rules governing NSR 
applicability. EPA confirmed that NSR is triggered only when the 
project in question causes an emissions increase and prescribed a 
common sense procedure for regulated entities to follow before 
undertaking construction of a project that the entity has concluded 
will not cause a significant increase in emissions.  An operator like 
Detroit Edison that follows this procedure and submits the required 
notification to the regulating authority can commence construction 
without a permit in full compliance with the Clean Air Act and 
Michigan’s NSR Rules. Should post-project emissions data, which 
the operator is required to monitor and report annually, show an 
increase, the source is subject to possible NSR permitting and 
enforcement at that time.

Detroit Edison complied with this procedure by submitting to 
MDEQ the required notification that it intended to undertake the 
three tube projects as part of the 2010 outage at Monroe Unit 2, 
and was thus allowed to commence work on these projects without 
an NSR permit.  

Should judgment be entered in favor of Detroit Edison on EPA’s 
claims that Detroit Edison violated the Clean Air Act and 
Michigan’s rules by commencing construction on the 2010 outage 
projects without an NSR permit?

Defendants’ Answer:  Yes.
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PRELIMINARY STATEMENT

This NSR enforcement case is the first of its kind — no court has yet addressed a 

challenge to recent projects governed by EPA’s 2002 “NSR Reform Rules.”  Previous NSR 

enforcement cases have involved allegations that projects performed many years in the past were 

“major modifications” under NSR rules that EPA promulgated in 1980.  The 1980 NSR rules

provided no guidance as to what notice a regulated entity should provide or what records it 

should keep before undertaking a project that might implicate NSR, or what an entity should do 

to demonstrate compliance after the project was complete.  As the Michigan Department of 

Environmental Quality (“MDEQ”) has observed, determining applicability under these old rules 

was “[p]erhaps the most frustrating and complicated aspect” of the regulatory regime.1  As a 

result, the rules created “disincentives that discouraged sources from making the types of 

changes that improve operating efficiency, implement pollution prevention projects, and result in 

other environmentally beneficial changes.”  67 Fed. Reg. 80,186, 80,192 (Dec. 31, 2002).

The 2002 NSR Reform Rules changed all that. In these new rules, EPA confirmed that 

NSR is triggered only when the project in question causes an emissions increase.  More 

importantly here, the NSR Reform Rules (which Michigan has adopted) established two “source 

obligations” that prescribe a common sense procedure for complying with NSR. The first 

obligation applies before undertaking construction of a project. Under that procedure, before 

construction, an operator like Detroit Edison makes a projection of its actual emissions after a

project, excludes emissions increases not caused by the project, and explains why it concluded 

that certain emissions increases could be excluded as unrelated to the project.  The operator then 

  
1 MDEQ, Air Quality Division, PSD Workbook:  A Practical Guide to Prevention of 

Significant Deterioration (Oct. 2003) at 2-1, available at http://www.deq.state.mi.us/aps/ 
downloads/permits/PSD%20Workbook.pdf (“MDEQ PSD Workbook”).
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provides notice of its projection to the regulating authority (in this case, MDEQ).  At that point, 

the rules make clear that the operator need not wait for any additional authorization from MDEQ.  

Rather, the operator that uses this procedure can commence construction without an NSR permit 

in full compliance with the Clean Air Act (“CAA” or “Act”). 

The second source obligation applies post-project.  Under the NSR Reform Rules, for any 

project for which there is a reasonable possibility that the project will cause a significant 

emissions increase, the operator must monitor the emissions that could increase as a result of the 

project and calculate and maintain a record of annual emissions for five years (or, in one 

circumstance not at issue here, ten years).  The operator then reports those emissions to the 

regulating authority annually after the end of each calendar year.  At this point, the proof is in the 

pudding.  If the actual data show an increase, then and only then will the project be evaluated to 

see if a “major modification” and a possible NSR violation has occurred.

The NSR Reform Rules thus introduced a healthy dose of common sense into NSR 

applicability. They give operators a defined process to follow pre-construction in order to 

undertake a project without the threat of violating NSR, if their emissions are projected not to

increase as a result of the project.  And they require the operator to create a record of compliance 

for five years thereafter, which both the operator and the permitting authority can review to 

determine with certainty whether emissions have actually increased due to the project.  

The material facts under the NSR Reform Rules are not in dispute.  As explained below, 

Defendants Detroit Edison Company and DTE Energy Company (collectively, “Detroit Edison” 

or “the Company”)2 complied with the source obligation of those before starting work on the 

  
2 Detroit Edison Company is a wholly owned subsidiary of the holding company, DTE 

Energy Company, and is the sole owner and operator of the Monroe Power Plant.  Defendants 
(Continued . . . .)

2:10-cv-13101-BAF-RSW   Doc # 107   Filed 06/09/11   Pg 13 of 33    Pg ID 4679



-3-

three projects at issue here. It projected its post-construction emissions; it concluded that any 

projected post-construction increases in emissions were not the result of the projects; and it 

reported its findings to MDEQ.  It thus could commence construction without obtaining an NSR 

permit.  And Detroit Edison is now conducting the required post-project monitoring and will 

confirm when the time comes that none of these projects triggered NSR.  If, as EPA seems to 

allege, Detroit Edison was wrong in its pre-project projection, the post-project emissions data 

that Detroit Edison is required to collect and report to MDEQ within 60 days of the end of each 

calendar year will show it (or, as Detroit Edison has projected, will not show it). At that point, if 

emissions have increased as a result of the projects at issue, Detroit Edison could be subject to 

post-construction NSR permitting and possibly an enforcement action.  But as of the date that 

EPA filed its suit and as things stand today, Detroit Edison has neither “violated” nor “is in 

violation of” any requirement of the Act, as required by CAA § 113(b)(1).  Accordingly, this 

enforcement action should be dismissed.

STATUTORY AND REGULATORY BACKGROUND

A brief review of the statutory background and regulatory history shows how the NSR 

Reform Rules changed and clarified source obligations under this program.3

I. New Source Programs under the CAA

Congress in 1970 directed EPA to develop National Ambient Air Quality Standards 

  
deny that DTE Energy Company is an operator of Monroe Unit 2, and do not intend to waive this 
or any claims or defenses by defining the defendants as “Detroit Edison” here.

3 Detroit Edison and EPA have provided this context before in connection with EPA’s 
motion for preliminary injunction, (Doc. No. 8), and this brief refers to the briefs filed by EPA 
and Detroit Edison in connection with that motion.  Citations to EPA’s Memorandum in Support 
of Plaintiff’s Motion for Preliminary Injunction (Aug. 6, 2010) (which is part of Doc. No. 8) are 
to “EPA Mem.”  Citations to Defendants’ Opposition to Plaintiff’s Motion for Preliminary 
Injunction (Nov. 4, 2010) (Doc. No. 46) are to “Detroit Edison Opp.”
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(“NAAQS”) to protect the nation’s public health with an adequate margin of safety. 42 U.S.C. 

§ 7409.  The States, in turn, were to develop SIPs setting source-by-source emissions limits to 

meet the NAAQS.  Id. § 7410.  Subsequently, a court ordered EPA to revise SIPs to prevent 

“significant deterioration” of air quality in areas meeting the NAAQS.4

In 1977, Congress amended the CAA to codify the regulatory prevention of significant 

deterioration (“PSD”) preconstruction permit program promulgated in 1974 and to create a 

Nonattainment NSR program (referred to collectively as the “NSR programs”).  The NSR rules 

adopted in 1978 and amended in 1980 require a permit to construct a new major stationary 

source, or to undertake a “major modification” of an existing major stationary source.  The NSR 

programs focus on emissions increases above “baseline” levels that add to existing pollution.  

See 42 U.S.C. §§ 7470(5), 7473, 7479(4). These increases must be caused by activities that are 

“physical change[s] in or change[s] in the method of operation” as defined under EPA’s rules.  

See 40 C.F.R. § 52.21(b)(2).

As construed by the courts, the 1980 rules contemplated a preconstruction judgment of 

whether a “change” is “projected” to result in a “significant net increase” in emissions over 

baseline emissions, but imposed no pre- or post-construction reporting or recordkeeping 

requirements. 5 Moreover, the 1980 rules provided no guidance on how to project emissions.  

And they provided for post-construction NSR permitting in only one instance — where 

enforceable limitations on the emitting capacity of a source that were imposed to avoid a 

significant emissions increase that would trigger NSR are relaxed.  In this instance, the 1980 
  

4 Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (D.D.C. 1972), aff’d per curiam 4 Env’t 
Rep. Cas. (BNA) 1815 (D.C. Cir. 1972).

5 See, e.g., United States v. Cinergy Corp.,  458 F.3d 705, 709 (7th Cir. 2006)  (“[W]hat is 
required…is not prescience, but merely a reasonable estimate of the amount of additional 
emissions that the change will cause.”).
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rules impose a “source obligation” that “[a]t such time” as the enforceable limitation is relaxed, 

the source “becomes a . . . major modification” requiring an NSR permit. 40 C.F.R. 

§ 52.21(r)(4) (emphasis added).

In 1992, EPA revised the 1980 rules to allow electric utilities that submit annual “post-

change” emission reports to use a new emission projection technique, called “the ‘representative 

actual annual emissions’ methodology.”  See 57 Fed. Reg. 32,314, 32,325 (July 21, 1992). The 

rules also announced a “post-construction” PSD reporting requirement for sources opting to use 

this new emission projection approach.  As EPA explained in the 1992 preamble in language 

similar to the “post-construction” NSR applicability requirement of the 1980 rules (i.e., 40 

C.F.R. § 52.21(r)(4)):  “If . . . the reviewing authority determines [based on post-project 

reporting] that the . . . emissions have in fact increased significantly over baseline . . . as a result 

of the change, the source would become subject to NSR requirements at that time.”  57 Fed.

Reg. at 32,325 (emphasis added).

The 1992 rules also provided guidance on the “causation” test for determining whether a 

“change” results in an increase.  Specifically, in the preamble to the 1992 rules, EPA set forth 

two conditions under which a portion of a unit’s post-change emissions was required to be 

excluded from the pre-project emission projection.  The first of these is the “capable of 

accommodating” prong, which allows for the exclusion of emissions up to the level that the unit 

was capable of emitting but did not emit during the pertinent baseline period (i.e., in the unit’s 

“representative” pre-change condition). For this prong, EPA announced a “but for” causation 

standard.  57 Fed. Reg. at 32,326.  The second condition is the “unrelated to the change” prong.  

Here, EPA explained that the causation test was whether the “change” was the “predominant 

cause” of the increase.  Id. at 32,327.
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In 2002, EPA amended both the 1980 rules and the 1992 rules to establish a new, more

detailed “projected emissions” applicability test based on the 1992 rule for electric utilities that 

would apply to all categories of sources.  The 2002 rules also affirmed the “causation” 

requirements in the 1992 rules, 6 established new requirements governing post-change emissions

reporting, and included a “post-construction” NSR monitoring requirement like the 1992 rules.

The 2002 rules recognize that what a source owner might project to emit in the future is 

always the product of variable factors that, if managed consistent with the projection, will result 

in future emissions that conform to the projection.  Accordingly, even if before a project one 

cannot exclude all “reasonable possibility” of an emissions increase because factors affecting a 

projection might change in the future, EPA created a new “source obligation,” see 40 C.F.R. 

§ 52.21(r)(6), that would allow construction to commence in compliance with the Act.  

Specifically, “before beginning actual construction,” a company may choose to “make and 

record a projection of post-change emissions” that the project will not cause an emissions 

increase.  67 Fed. Reg. at 80,192. That projection must predict the “maximum annual rate” of 

emissions during the five years after the project, and must “exclude any emissions that the unit 

could have accommodated before the change and that are unrelated to the project.”  Id. Having 

made such a projection, the company must then provide notice (or keep records) of the projection 

before construction and submit “post-construction” emission reports.  Id.

Because a source that performs this projection will be required to submit post-

  
6 See, e.g., 67 Fed. Reg. at 80,203 (explaining that the 2002 NSR Reform Rules include 

“the causation provision as originally contained in the [1992] amendments.”); id. at 80,198 
(“[W]e have decided to leave the [1992] rules intact in most respects.”).
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construction data on annual emissions,7 it is “not . . . required to obtain any kind of determination 

from the reviewing authority before proceeding with construction.”  Id. at 80,192 (emphasis 

added).  And a company’s projection of future emissions need not be based on enforceable 

limitations on capacity to emit a pollutant, like those referenced in 40 C.F.R. § 52.21(r)(4) of the 

1980 rule. Id. at 80,197.

Critically, once the projection is filed with the permitting authority, construction may 

begin.  But to ensure that emissions will not in fact increase as a result of a “change,” the 2002 

rules impose a second source obligation and provide that “if you use this procedure, you are 

required to track post-change annual emissions,” and then report whether “post-change annual 

emissions exceed the baseline actual emissions by a significant amount.”  Id. at 80,192.

This new procedure relieves the regulated community of the frustrating uncertainties 

caused by the previous rules and makes real data, not highly variable factors underlying any 

emission projection, the measure of compliance.  As EPA explained in response to comments on 

the 2002 rules:

We believe that most sources should be able to adequately project 
the emissions increases that will result from the physical and 
operational changes that they choose to make.  If for some reason 
the projection is not accurate, the required tracking of emissions … 
following the changes will determine whether a significant 
emissions increase has actually occurred.  Where the change is 
found to be a major modification, despite the projections made by 
the source, the reviewing authority will be expected to proceed 
with the process of subjecting the source to the major NSR 
requirements.

  
7 As EPA has explained, it does “not believe that every modification,” including even 

those that involve “added capacity” or an “increase in the PTE [potential to emit],” is “intended 
for full use of that new capacity or PTE,” in that “[s]uch actions could well be intended to 
enhance current operations without resulting in increased production or operation.”  Id. at 
80,203.
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U.S. EPA, Technical Support Document for the Prevention of Significant Deterioration and 

Nonattainment Area New Source Review Regulations (Nov. 2002) at I-5-28, available at

http://www.epa.gov/NSR/actions.html#2002 (emphasis added).  If despite the pre-project 

projection, actual post-project data shows a significant increase that “results” from the change, 

then a post-construction NSR permit is required at that time, and the source owner might also be 

subject to an enforcement action.8  

II. The Michigan NSR Rules

Michigan has adopted these NSR Reform Rules into its SIP for PSD.  MICH. ADMIN.

CODE R. 336.2801, et seq.9 A “major modification” under the Michigan NSR program is defined 

as (i) a “[p]hysical change in or change in the method of operation of a major stationary source”

that (ii) “result[s] in” (i.e., causes) (iii) a “significant emissions increase.”  MICH. ADMIN. CODE 

R. 336.2801(aa)(i).  In the provision governing “[a]pplicability” of the program to “project[s] at 

an existing major stationary source,” the Michigan NSR rules state that “[t]his part applies to … 

major modifications … in the following manner”:

A project is a major modification for a regulated new source 
review pollutant if it causes both of the following types of 
emissions increases:

(i) A significant emissions increase.
(ii) A significant net emissions increase.

  
8 The 2002 NSR Reform Rules were upheld by the D.C. Circuit in New York v. U.S. EPA, 

413 F.3d 3 (D.C. Cir. 2005).
9 Because Michigan’s SIP for “nonattainment” NSR has not yet been approved by EPA, 

the NSR Reform Rules for nonattainment areas in the state apply through Appendix S to 40 
C.F.R. pt. 51 (2008).  Because the PSD rules, which have been approved, are identical in all 
relevant respects to the nonattainment NSR rules, they will hereafter be referred to collectively 
as the “Michigan NSR rules.”
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See id. at R. 336.2802(4)(a) (emphasis added).10 By contrast, “a project is not a major 

modification if it does not cause a significant emissions increase.”  Id. (emphases added).11

A. Pre-project emission projections 

Because NSR establishes a preconstruction permitting program, the Michigan NSR rules 

contain provisions that the owner/operator of an existing source is to use prior to undertaking a 

proposed activity. Those provisions require owners to project whether an activity that might be a 

“project” will cause an emissions increase.  Under these rules, the “procedure for calculating 

whether a significant emissions increase will occur depends upon the type of emissions units 

being modified.”  See MICH. ADMIN. CODE R. 336.2802(4)(b) (emphasis added).12 For “projects 

that only involve existing emissions units,”

[a] significant emissions increase of a regulated new source review 
pollutant is projected to occur if the sum of the difference between 
the projected actual emissions and the baseline actual emissions 
for each existing emissions unit, equals or exceeds the significant 
amount for that pollutant.

  
10 A “net emissions increase” calculation takes into account both the “increase in 

emissions from a particular change or change in the method of operation” at the major stationary 
source and “[a]ny other increases and decreases in actual emissions” at the source that are 
“contemporaneous with the particular” and which are “otherwise creditable.”  See MICH. ADMIN.
CODE R. 336.2801(ee)(i).

11 The term “project” under MICH. ADMIN. CODE R. 336.2801(kk) is a regulatory term-of-
art defined to mean a “physical change in, or change in the method of operation of, an existing 
major stationary source.”  The Michigan NSR rules provide that a “[p]hysical change or change 
in the method of operation shall not include . . . [r]outine maintenance, repair, and replacement.” 
See MICH. ADMIN. CODE R. 336.2801(aa)(iii)(A) (emphasis added).  As Detroit Edison has 
previously explained (see Detroit Edison Opp. at 10-16), the Monroe repairs were “routine 
maintenance, repair, and replacement.”  For purposes of this motion only, however, Detroit 
Edison assumes that the Monroe work performed at Monroe Unit 2 constituted “projects” within 
the meaning of the Michigan Administrative Code.

12 This language from the Michigan SIP parallels that of “applicability” provisions of the 
federal NSR rules set forth at 40 C.F.R. § 52.21(a)(2)(iv)(b) (“The procedure for calculating 
(before beginning actual construction) whether a significant emissions increase . . . will occur 
depends upon the type of emissions units being modified” (emphasis added)).
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MICH. ADMIN. CODE R. 336.2802(4)(c) (emphases added).

“Projected actual emissions” is, in turn, defined as the “maximum annual rate, in tons per 

year, at which an existing emissions unit is projected to emit” a regulated PSD pollutant “in any 

1 of the 5 years (12-month period) following the date the unit resumes regular operation after the 

project.”  See MICH. ADMIN. CODE R. at 336.2801(ll)(i) (emphasis added).  In determining these 

projected actual emissions “before beginning actual construction, the owner or operator . . . 

shall . . . [c]onsider all relevant information,” including but not limited to the “company’s own 

representations,” the “company’s expected business activity,” and the “company’s filings with 

the state or federal regulatory authorities.” MICH. ADMIN. CODE R. 336.2801(ll)(ii)(A)

(emphasis added).

Reflecting the causation requirement of the statute and regulations,13 the “projected actual 

emissions” rule requires that the owner/operator “shall . . . [e]xclude, in calculating any increase 

in emissions that results from the particular project,” that “portion of the unit’s emissions 

following the project” that the unit “could have accommodated during the consecutive 24-month

period used to establish the baseline actual emissions and that are also unrelated to the particular 

project,” including “any increased utilization due to product demand growth.”  MICH. ADMIN. 

CODE R. 336.2801(ll)(ii)(C) (emphasis added).

Where the “projected actual” emissions test is used and there is a “reasonable possibility” 

that an emissions increase could be projected after the project,14 the Michigan NSR rules require 

  
13 See 67 Fed. Reg. at 80,203 (“Both the statute and the implementing regulations 

indicate that there should be a causal link between the proposed change and any post-change 
increase in emissions.”).

14 Under the Michigan NSR rules, a “reasonable possibility” occurs when the source 
calculates either (i) “[a] projected actual emissions increase of at least 50% of the amount that is 

(Continued . . . .)
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that “[b]efore beginning actual construction of the project, the owner or operator shall document 

and maintain a record” that contains the “projected actual emissions, the amount of emissions 

excluded under R 336.2801(ll)(ii)(C) and an explanation for why such amount was excluded,” as 

well as a “description of the project” and an “[i]dentification of the emissions unit or units whose 

emissions of a regulated new major source review pollutant may be affected by the project.” See

MICH. ADMIN. CODE R. 336.2818(3)(a)(i)-(iii).  “[B]efore beginning actual construction, the 

owner or operator shall provide a copy” of the foregoing information to MDEQ.  Id. at R. 

336.2818(3)(b).  The rules make clear, however, that the owner or operator submitting such 

information is “not require[d] . . . to obtain any determination from [MDEQ] before beginning 

actual construction.” Id. (emphasis added).  So once the pre-project notification is submitted, 

construction may lawfully begin.

Reflecting EPA’s rules, the Michigan NSR rules confirm that they “do[] not require … 

any determination from the department [regarding the project notification] before beginning 

actual construction,” because, under the NSR Reform Rules, actual annual emissions after the 

project are the test of the projection’s accuracy.  Id.  

B. Post-project Monitoring and Reporting 

The Michigan NSR rules state unequivocally that a “project is not a major modification if 

it does not cause a significant emissions increase.”  MICH. ADMIN. CODE R. 336.2802(4)(a)(ii)

  
a significant emissions increase, as defined in R 336.2801(rr),” or (ii) “[a] projected actual 
emissions increase” would occur if one included “the amount of emissions excluded under R 
336.2801(ll)(ii)(C)” (i.e., if one included emissions increases that are projected not to be caused 
by the project).  MICH. ADMIN. CODE R. 336.2818(3)(f).  In this case, because there is a 
“reasonable possibility” of an increase if one includes “the amount of emissions excluded under 
R 336.2801(ll)(ii)(C)” that are projected not to be caused by the project, the Company filed a 
pre-project notification presenting the information required by the Michigan Code.  Ex. 1, 
Declaration of Skiles W. Boyd (“Boyd Decl.”) ¶¶ 15, 17 & Ex. 2.
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(emphasis added).  To enable permitting authorities to determine whether a project for which a 

pre-project notification has been filed in fact has caused a “significant emissions increase,” the 

NSR rules contain post-project actual annual emissions monitoring and reporting requirements.  

The rules state that, “[f]ollowing resumption of regular operations” after the project, the 

owner or operator must “monitor the emissions . . . that could increase as a result of the project,” 

and “calculate and maintain a record of the annual emissions, in tons per year on a calendar year 

basis, for a period of 5 years.” See MICH. ADMIN. CODE R. 336.2818(3)(c).15 In the specific 

case of an “existing electric utility steam generating unit,” the owner/operator “shall submit a 

report” to the MDEQ “within 60 days after the end of each year . . . setting out the unit’s annual 

emissions” for that year.  MICH. ADMIN. CODE R. 336.2818(3)(d).  The permitting authority then 

uses this post-project data to determine whether a project has actually caused — or has not 

caused — a significant actual annual emissions increase.  See MICH. ADMIN. CODE. R.

336.2802(4)(a)(ii) (“The project is not a major modification if it does not cause a significant 

emissions increase.” (emphasis added)).  

Critically, it is this post-project data — not the pre-project projection — that determines 

whether NSR has been triggered.  As the Michigan NSR rules explain, “[r]egardless of 

preconstruction projections,” a “major modification” depends on whether “the project causes a 

significant emissions increase and a significant net emissions increase.”  MICH. ADMIN. CODE R. 

336.2802(4)(b) (emphasis added).  In other words, under the Michigan NSR rules, actual 

emissions after a project always trump pre-construction projected emissions in determining 

whether a project for which no emissions increase due to the project is projected is nonetheless a 

  
15 If the project increases the unit’s design capacity or “potential to emit,” the reporting 

period is 10 years.  67 Fed. Reg. at 80,203.
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“major modification.”  Post-project monitoring and reporting gives MDEQ the data necessary to 

make this call.  As EPA explained in 1992, it “provide[s] a reasonable means of determining 

whether a significant increase . . . resulting from a proposed change . . . occurs within 5 years [or 

10 years] following the change.”  57 Fed. Reg. at 32,325. So if, despite the pre-project notice of 

no increase due to the project, the reviewing authority “determines that the source’s emissions 

have in fact increased significantly over baseline levels as a result of the change, the source 

would become subject to NSR requirements at that time.”  Id. (emphases added).16

Thus, under the Michigan SIP, where the pre-construction notice projects no significant 

increase caused by the project, the NSR permit requirement can only be triggered by a post-

construction significant increase in actual annual emissions (not a new, retrospective 

“projection”) that is demonstrated to be caused by the project. Furthermore, even in the event of 

a reported post-project annual increase, MDEQ has made clear that such an increase “do[es] not 

automatically constitute a violation of PSD.” MDEQ PSD Workbook at 4-6.  At that time, “[t]he 

submittal of this report will only trigger an evaluation of the circumstances to determine if a PSD 

violation may have occurred.”  Id. at 4-7 (emphasis added).

STATEMENT OF UNDISPUTED MATERIAL FACTS

Like every other electric utility in the country, Detroit Edison regularly performs 

maintenance, repair and replacement activities to ensure that its units run efficiently and safely,

without interruption and without injury to its workforce.  Like every other utility in the country, 

  
16 Further confirmation of this feature of the new rules is EPA’s explanation that it is 

unnecessary to treat pre-project projections as enforceable emissions limits.  “The Act provides 
ample authority to enforce the major NSR requirements if your . . . change results in a significant 
net emissions increase.”  67 Fed. Reg. at 80,204 (emphasis added).  Thus, if post-project annual 
emissions “differ[] from your projection of post-change emissions . . . then you must report this 
increase.”  Id. at 80,197.  This, EPA has said, “[e]nsures [t]hat . . . [a] project is not a major 
modification.”  Id.
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Detroit Edison periodically removes its units from service for up to three months to perform this 

maintenance work.  Boyd Decl. ¶ 12.  Before starting such work, Detroit Edison discusses the 

work with MDEQ and submits to MDEQ a planned outage notification. Boyd Decl. ¶ 15.  

With respect to the economizer, pendant reheater and waterwall projects performed at 

Monroe Unit 2 starting in March 2010, Detroit Edison submitted to MDEQ an outage 

notification on March 12, 2010, before commencing work on the projects.  Boyd Decl. ¶ 17.  

That notice (i) addressed each of the information requirements of the Michigan NSR rules, see 

MICH. ADMIN. CODE R. 336.2818(3)(a); (ii) explained why the repairs were projects within the 

NSR “routine maintenance, repair, and replacement” exclusion; and (iii) explained why, in any 

event, the projects would not result in any “significant emissions increase.”  Id.; Boyd Decl. Ex. 

2 (“Notification Letter”).17 MDEQ did not question Detroit Edison’s notification, either then or 

since that time.  Boyd Decl. ¶ 17.  The projects started on March 13, 2010, and concluded on 

June 20, 2010.  Id. ¶ 18.  Monroe Unit 2 resumed regular operations later that summer.

Less than one year has passed since Monroe Unit 2 resumed operations following the 

project, so Detroit Edison has not yet submitted a post-construction report on actual emissions as 

required by MICH. ADMIN. CODE R. 336.2818(3)(d).  But Monroe Unit 2 has not exceeded pre-

project emissions on an annualized basis since it resumed operations.  Ex. 2, Declaration of 

Gordon P. Usitalo at ¶ 3.

  
17 Detroit Edison’s submittal was made in compliance with the provisions of MICH.

ADMIN. CODE R. 336.2818(3)(b), described supra, which require only that the formal notification 
be made “before beginning actual construction.”  As Detroit Edison regularly communicates 
with MDEQ, however, the agency was aware of the Monroe Unit 2 Project well before the 
Company submitted the Notification Letter.  Boyd Decl. at ¶¶ 15, 17.
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ARGUMENT

The Michigan NSR rules establish a “source obligation” (i) to provide a pre-project 

projection that the project will not cause post-project emissions to increase above baseline levels 

based on “all relevant information” including “the company’s own representations;” and (ii) to 

conduct post-project monitoring and reporting to confirm the validity of the pre-project 

projection.  MICH. ADMIN. CODE. R. 336.2818(3), R. 336.2801(ll)(ii)(A).  According to these 

rules, “[t]he project is not a major modification if it does not cause a significant emissions 

increase.”  MICH. ADMIN. CODE R. 336.2802(4)(a) (emphases added).  

Detroit Edison submitted the Notification Letter before starting work on the tube projects 

performed during the 2010 outage.  The first annual report to MDEQ required by the rules will 

not be submitted until early 2012, but based on monitoring performed to date and consistent with 

this Court’s Order of August 30, 2010 (Doc. No. 29), emissions have not increased above 

baseline levels.  Because a “significant emissions increase” has not occurred, much less an 

increase caused by the projects, the projects are not “major modifications.”

I. Detroit Edison Complied With the Requirements of the Michigan NSR Rules Before
Starting the Projects.

As explained above, the Michigan NSR rules require operators like Detroit Edison to file 

a pre-project notification that explains whether the project is expected to cause an emissions 

increase.  That notification must include “the projected actual emissions, the amount of 

emissions excluded … and an explanation for why such amount was excluded.”  MICH. ADMIN.

CODE R. 336.2818(3)(a)(iii).  In determining whether the project is projected to cause an actual 

emissions increase, the operator must consider “all relevant information, including … historical 

operational data, the company’s own representations … [and] the company’s [regulatory] 

filings.”  MICH. ADMIN. CODE R. 336.2801(ll)(ii)(A) (emphasis added).  The “source obligation” 
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is to “provide a copy of the information required by subdivision (a)” to MDEQ “before 

beginning actual construction.”  Id.  The Michigan NSR rules “do[] not require the owner or 

operator of the unit to obtain any determination from the department before beginning actual 

construction.”  MICH. ADMIN. CODE R. 336.2818(3)(b).  

Before starting work on the 2010 outage projects, Detroit Edison consulted with MDEQ

and filed a notification that provided the information required by MICH. ADMIN. CODE R.

336.2818(3)(a) of the Michigan PSD rules.  See Boyd Decl. ¶¶ 15, 17.  This project notification 

(i) described the projects; (ii) identified the affected emissions unit; and (iii) described “the 

applicability test used to determine that the project is not a major modification.”  MICH. ADMIN. 

CODE R. 336.2818(3)(a); see Boyd Decl. ¶ 17, Ex. 2.  The notice also addressed baseline actual 

emissions, projected actual emissions, excluded emissions, and the reasons for excluding those 

emissions.  In particular, the notice explained that:

“Projected actual emissions,” as defined in MAR 1801(ll), are 
also shown in Table 1, along with a comparison of projected and 
baseline actual emissions.  This comparison shows that the projects 
will not result in an emissions increase . . . . As required under the 
new rules we then excluded from the PROMOD projections 
“…that portion of the unit’s emissions following the project that 
an existing unit could have accommodated … and that are also 
unrelated to the particular project,” including increases due to 
demand and market conditions or fuel quality per MAR 
1801(ll)(ii)(C).  (See Table 1) . . . .

[E]missions and operations fluctuate year-to-year due to market 
conditions and in any individual year could very well exceed 
baseline levels.  Obviously, since the baseline represents a 2-year 
average, one of those years was above the baseline and one below.  
At some point in the future, baseline levels may be exceeded again, 
but not as a result of this outage.  Future unit utilization is also a 
function of expected electricity market conditions.  Many factors 
influence market demand – weather, availability of other units, 
transmission limitations, electric system security, etc.  Moreover, 
fuel quality could change.  As mentioned above, the Michigan air 
rules direct one to exclude from projected actual emissions “. . . 
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that portion of the unit’s emissions following the project that an 
existing unit could have accommodated . . . and that are also 
unrelated to the particular project,” including increases due to 
demand growth or fuel quality changes per MAR 1801(ll)(ii)(C).

Boyd Decl. Ex. 2 at 2.

In other words, Detroit Edison “projected” that the projects would not cause emissions to 

increase and thus were not “major modifications.” Because it complied with the pre-project 

source notification obligation of the Michigan NSR rules, Detroit Edison could begin actual 

construction of the projects in full compliance with the Act.  Detroit Edison can be subject to 

NSR permitting and possible enforcement in the future as to the 2010 projects only if actual 

annual emissions increase and only if the actual increase was “caused” by the projects. Because 

it has met the pre-project source obligation, the Company has neither “violated” nor “is in 

violation of” the applicable NSR rules, as required by § 113(b)(1).  See 42 U.S.C. § 7413(b)(1).

II. EPA’s Claims Are Based on Inappropriate Challenges to Detroit Edison’s Pre-
Project Projections, Not Actual Post-Project Data as Required by Michigan’s Rules.

Monroe Unit 2 resumed regular operations following the projects in late summer 2010.  

The first calendar year for which the unit’s annual emissions following the Projects can be 

calculated therefore is calendar year 2011.  In accordance with MDEQ’s rules, Detroit Edison 

will file its report describing emissions “in tons per year on a calendar year basis” within 60 days 

after the end of calendar year 2011.  MICH. ADMIN. CODE R. 336.2818(3)(c), (d).  That report 

will be the first opportunity for EPA or MDEQ to measure whether the projects caused a 

significant net emissions increase and thus constituted “major modifications.”  If that report 

confirms Detroit Edison’s projection, it will verify that “[t]he project is not a major modification 

. . . [because] it does not cause a significant emissions increase.”  MICH. ADMIN. CODE R. 

336.2802(4)(a)(ii).  If that report does not confirm the Company’s projection of no significant 
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increase caused by the projects, the projects will become subject to NSR — and possibly subject 

to a future and new enforcement action — at that time.  See 57 Fed. Reg. at 32,325.  

Until that time, however, the projects are not “major modifications” under the plain 

language of the Michigan NSR rules, and Detroit Edison is in full compliance with the Act.  As a 

result, this action under section 113(b) of the Act cannot be maintained, because section 113(b) 

only authorizes enforcement only where an owner “has violated” or “is in violation” of a CAA 

requirement.  42 U.S.C. § 7413(b).

Rather than wait to see what actual emissions data show, as required by the Michigan 

NSR rules, EPA bases its Complaint on a hypothetical, post-project calculation. According to 

EPA, if Detroit Edison had used the projection methodology of EPA’s experts — a methodology

that is not provided in EPA’s rules — Detroit Edison would have projected that the Projects

would have caused emissions to increase.18 EPA maintains that this retrospective “projection” 

  
18 See EPA Mem. at 21-26.  EPA’s post-construction projections are irrelevant.  But it is 

worth noting that the methodology offered by EPA’s experts is inconsistent with Michigan’s 
NSR rules.  Specifically, EPA’s experts’ methodology is not based on “all relevant information” 
as required by the Michigan SIP.  MICH. ADMIN. CODE R. 336.2801(ll)(ii).  Instead, these 
projections rely exclusively on the presumption that each hour of “availability” that the projects 
have “recovered” at Monroe Unit 2 would result in an hour of operation (and, thus, an hour’s 
worth of emissions) following the Projects.  See, e.g., EPA Mem. at 23-24 (arguing that 
“decreasing outage time leads to increased availability and increased availability leads to 
increased generation and pollution,” and that the “additional, available hours recovered” by the 
Project “are clearly related to the project.”).

But in promulgating the 2002 NSR rules, EPA did not establish a single permissible 
methodology for projecting future emissions.  To the contrary, EPA did not even mention the 
methodology its experts use here and instead gave companies the authority to base projections on 
“all relevant factors,” many of which can be controlled by the company after operations resume.  
See, e.g., 40 C.F.R. § 52.21(b)(41)(ii) (requiring consideration of “all relevant information, 
including but not limited to … the company’s own representations … [and] expected business 
activity”).  And having made a projection based on “all relevant information,” EPA made clear 
that “[y]ou will not be required to obtain any kind of determination from the reviewing authority 
before proceeding with construction.”  67 Fed. Reg. at 80,192 (emphasis added).

(Continued . . . .)

2:10-cv-13101-BAF-RSW   Doc # 107   Filed 06/09/11   Pg 29 of 33    Pg ID 4695



-19-

must control regardless of the company’s own projection and regardless of the post-construction 

monitoring and reporting requirements of the Michigan NSR rules.  

But that is not what the CAA or the Michigan NSR rules say.  Under the Michigan NSR 

rules, actual post-project data provide the litmus test for pre-project projections and ultimately, 

the measure of whether a major modification has occurred.  A “modification” is a “physical 

change in, or change in the method of operation of, a stationary source which increases the 

amount of any air pollutant emitted by such source or which results in the emission of any air 

pollutant not previously emitted.”  42 U.S.C. § 7411(a)(4) (emphasis added).  Under the plain 

terms of this definition, a “modification” therefore can occur only when emissions increase in 

fact.  See Envtl. Def. v. Duke Energy Corp., 549 U.S. 561, 569 (2007) (“The Act defines 

modification . . . as a physical change . . . that increases the amount of a pollutant discharged.”);

see also 57 Fed. Reg. at 32,325 (“NSR applies only where the emissions increase is caused by 

the change.”) (emphases added).  A “project is not a major modification if it does not cause a 

significant emissions increase.”  MICH. ADMIN. CODE R. 336.2802(4)(a)(ii) (emphases added).

The “projected actual” emissions test performed pre-project serves a different purpose.  

That test is used to determine whether a “significant emissions increase . . . is projected to 

occur,”  not whether a “significant increase” and “major modification” in fact has occurred.  See 

  
Moreover, EPA has made clear that it is never appropriate simply to presume (as does 

EPA’s litigation-based projection methodology) that there will be an increase in emissions 
whenever a reliability improvement is undertaken.  As EPA has explained, it “in no way intends 
to discourage . . . changes that increase efficiency or reliability or lower operating costs, or 
improve other operational characteristics of the unit,” 57 Fed. Reg. at 32,327, and has 
specifically said that it “declines to create a presumption that every emissions increase that 
follows a change” is “inextricably linked to the . . . change.”  Id. (emphasis added).
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MICH. ADMIN. CODE R. 336.2802(4)(c) (emphases added).19  As Michigan’s rules make clear, 

actual data will dictate whether a major modification has occurred “regardless of preconstruction 

projections.”  MICH. ADMIN. CODE R. 336.2802(4)(b).  At most, EPA’s methodology might be 

used to support a claim that there was a “reasonable possibility” of an emissions increase, 

triggering notification and reporting under the Michigan NSR rules.  But no such claim exists 

here because Detroit Edison has complied with the recordkeeping and reporting requirements,

and there is no claim by EPA that Detroit Edison has violated the recordkeeping and reporting 

requirements of the Michigan SIP.

In other words, this Court need not officiate a “battle of experts” to conclude that Detroit 

Edison has not violated the Act. Detroit Edison complied with the 2002 NSR Reform Rules, as 

incorporated into the Michigan rules, by submitting its notification showing that the projects 

would not cause an emissions increase.  The accuracy of that projection will be measured based 

on required emissions monitoring and annual reporting. No CAA § 113(b)(1) enforcement 

action against Detroit Edison may be maintained at this time.

CONCLUSION

For these reasons, Detroit Edison’s motion for summary judgment should be granted.

Respectfully submitted, this 9th day of June, 2011.

By: /s/ F. William Brownell
F. William Brownell (bbrownell@hunton.com)
Hunton & Williams LLP
1900 K Street, N.W.
Washington, D.C.  20006-1109
(202) 955-1500
Counsel for Defendants

  
19 See also 40 C.F.R. § 52.21(a)(2)(iv)(b) (stating that the “projected actual” test for 

projects at existing units serves as the “procedure for calculating (before beginning actual 
construction) whether a significant emissions increase . . . will occur.” (emphases added)).
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

 
 
UNITED STATES OF AMERICA, 
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And 
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COUNCIL, INC. AND SIERRA CLUB, 
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DTE ENERGY COMPANY AND 
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Civil Action No. 
2:10-cv-13101-BAF-RSW 

 
Judge Bernard A. Friedman 

 
Magistrate Judge R. Steven Whalen 

 
DECLARATION OF SKILES W. BOYD 

 I, Skiles W. Boyd, declare as follows: 

A. Background and Experience 

1. Since 1978, I have been employed by Detroit Edison Company (“Detroit Edison” 

or “the Company”), a wholly owned subsidiary of DTE Energy Company.  Detroit Edison is an 

energy company headquartered in Detroit, and has provided electricity to customers throughout 

Michigan since the early 1900s.  Over the past several years, I have been generally responsible 

for managing the Environmental Management and Resources Organization for Detroit Edison’s 

enterprise, including all of the environmental issues related to Monroe Unit 2, a coal-fired 

generating unit located at Detroit Edison’s Monroe Power Plant in Monroe, Michigan.  My 

current position is Vice President of Environmental Management and Resources. 
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2. In that capacity, I am a member of a management team that is responsible for 

ensuring a reliable and affordable supply of electricity to more than 2 million homes and 

businesses throughout southeastern Michigan, while meeting all environmental regulations.    

Detroit Edison serves this customer demand with a diverse mix of generating sources in 

Michigan totaling over 11,000 megawatts (“MWs”) of capacity, including seven coal-fired 

stations, two natural gas-fired stations, one nuclear station, and one hydroelectric station.   See 

Declaration Exhibit (“Decl. Ex.”) 1 at 1-5 for more information on Detroit Edison’s overall 

operations.  Detroit Edison has a long history of investing in environmental controls in order to 

enhance its environmental stewardship, starting with the installation of electrostatic precipitators 

to remove particulate emissions at the Trenton Channel Power Plant in the mid-1920s.  See Decl. 

Ex. 1 at 11. 

3. My specific duties include managing the company’s environmental issues such as 

setting environmental policy, representing the company on environmental issues with the public 

and in environmental regulatory and legislative development, coordinating environmental studies 

and conducting environmental audits.  I manage a department of approximately 72 people who 

are subject matter experts in the numerous areas of environmental regulatory compliance.  I am 

active on the Research Advisory and Environmental Councils of the Electric Power Research 

Institute, the Air and Waste Management Association, the Business Environmental Leadership 

Council of the Pew Center on Global Climate Change, and the environmental committees of the 

Edison Electric Institute, and the American Coalition for Clean Coal Electricity.  I am also on the 

board of the Council of Great Lakes Industries, and the Southeast Michigan Sustainable Business 

Forum.  I have spent my entire career in the environmental field since starting at Detroit Edison 

in 1978.  
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B. The Monroe Power Plant and its State-of-the-Art Environmental Controls  

4. Detroit Edison is the sole owner and operator of the Monroe plant.  The  plant is 

located near Detroit, Michigan, where it has operated safely for nearly 40 years.  It consists of 

four large coal-fired electric generating units (Units 1-4) placed in service in the early 1970s.  

Each year the plant produces approximately 35% of Detroit Edison’s total electrical power and 

44% of its total fossil fuel-fired power.  The Monroe plant is one of the largest employers and 

taxpayers in Monroe County, Michigan, employing approximately 400 permanent employees 

and 100 long-term contract employees.  Monroe County, however, remains one of the hardest hit 

areas in the United States during the recent economic recession, with unemployment rates 

recently reaching 16%.  See Decl. Ex. 1 at 6-9, 19 for more information on operations at the 

Monroe Power Plant and its economic impacts on the State. 

5. As a regulated public utility under the jurisdiction of the Michigan Public Service 

Commission (“MPSC”), Detroit Edison has a number of obligations.  Among these obligations 

is the duty to maintain an adequate supply of generating capacity so that electricity is available 

upon demand at reasonable cost.  A critical and necessary component of meeting that demand 

is the safe, reliable and continued operation of Monroe Unit 2.  The Monroe Power Plant has a 

capacity of 3,135 MWs and generates about 16-20 million MWhrs (net) per year.  Monroe Unit 

2 is a 795 MW unit that alone is responsible for serving over one hundred thousand residential 

customers and businesses in southeast Michigan. Given the significant economic constraints 

facing our region, Detroit Edison is particularly cognizant of any impacts from rate increases 

on its customers.   
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6. While providing this safe and reliable electricity at a reasonable cost,  Detroit 

Edison also has substantially decreased its emissions, including of sulfur dioxide (“SO2”), oxides 

of nitrogen (“NOx”), and particulate matter (“PM”) over the years, and is currently decreasing 

them at an accelerated pace.  Figure 1 below shows the reductions in SO2, NOx and PM system-

wide at Detroit Edison over the last 35 years, which shows that emissions are in fact at historical 

lows.   

7. At the Monroe plant in particular, from the installation of the first low-NOx 

burners (“LNB”) retrofits in the mid-1990s through 2009, Detroit Edison has reduced annual 

NOx emissions by 79%.  SO2 emissions have been reduced by 69% since a fuel blending project 

to facilitate increased consumption of low sulfur western coal was completed in 1982 and 

through the recent operation of  Flue Gas Desulfurization (“FGD”) systems at Unit 3 and Unit 4.  

Figure 2 is a chart of annual SO2  and NOx emissions from the Monroe plant from 1974-2009. 
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Figure 1:  System-wide Historic Emission Reductions 
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Figure 2 - Annual SO2  and NOx Emissions from Monroe 1974-2009 
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8. More recently, Detroit Edison has embarked on a $2 billion program to install 

advanced SO2 and NOx controls at Monroe.  In 2005-2006, Detroit Edison installed more 

advanced second generation LNBs on Monroe Units 1-4 (the first generation LNBs were 

installed in the mid-1990s).  Following several years of construction, Detroit Edison started 

operating Selective Catalytic Reduction (“SCR”) systems to reduce further NOx emissions.  

Operation of SCRs began on Monroe Units 1 and 4 in 2003 and on Unit 3 in 2007.  FGD systems 

to reduce further SO2 emissions began to operate at Monroe Units 3 and 4 in 2009.  Construction 

work has already started on FGDs for Monroe Units 1 and 2, with planned final systems tie-in 

and commercial operation in 2014 for Unit 2.  Detroit Edison also plans to start construction on 

the Unit 2 SCR in 2011, with completion and start-up in 2014.  Given site constraints and other 

controls being constructed at the Monroe Plant, it is not feasible to expedite the installation of the 

FGD and SCR control systems planned for installation at Monroe Unit 2.  See Decl. Ex. 1 at 7, 9-

10, 12-18 for more information on these controls, their location and operation. 
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9. When the Monroe Power Plant’s emissions control plan is complete, all four 

Monroe units will be operating with LNBs, SCRs, and FGDs, creating one of the cleanest and 

most efficient coal-fired power plants in the country.  Indeed, due to these recently installed 

advanced controls, emissions for the Monroe Plant as a whole will be substantially less in 2010 

than they ever were in the past, and will be substantially reduced even further with the 

completion of the latest projects through 2014.  Figure 3 below is a schematic of the past and 

currently planned FGD and SCR projects at Monroe to control emissions.  Figure 4 is a diagram 

of the Monroe Power Plant gas path, showing how SCRs and FGD systems fit within the 

process.   
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10. Detroit Edison has a long history of air permitting, having first secured an air 

permit to allow construction of the Monroe Power Plant in 1968.  Over the years, Detroit Edison 

has permitted all its LNB projects, its SCR systems and a variety of other small construction 

projects.  In cases where questions have arisen over the applicability of Michigan or Federal air 

permit requirements, the Company has asked the regulatory agencies for guidance.  For example, 
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when the plant was afforded the opportunity to replace its existing turbines with newer, more 

efficient "dense pack" turbines, Detroit Edison engaged in discussions with the permitting 

authorities and ultimately filed a request for an applicability determination with EPA on June 8, 

1999.  Detroit Edison received a response on May 23, 2000, which ultimately indicated that no 

New Source Review (“NSR”) permit was required if no emissions increase occurred as a result 

of the project.1  It also advised the Company to report emissions to the then-named Michigan 

Department of Environmental Quality showing that no emissions increase occurred as a result of 

the dense pack turbines.  Detroit Edison filed an initial notification for each of the four turbine 

upgrades and each major periodic outage since the NSR reform rules went into effect in 2003.  In 

addition, when filing these notifications and the associated annual reports, guidance related to 

emissions increase evaluation provided in the Monroe applicability determination has been 

followed as well as the applicable rules. 

11. Detroit Edison applied for, and received on August 2, 2010, a NSR Prevention of 

Significant Deterioration (“PSD”) permit for its fuel optimization and air quality improvement 

project at Monroe Units 3 and 4, agreeing to take on strict Best Available Control Technology 

(“BACT”)-level limits for NSR pollutants from those sources.  In issuing this permit, the 

Michigan Department of Natural Resources & Environment (“MDNRE”)  analyzed the 

environmental impact of all four Monroe Units, including Unit 2, each operating at its full 

potential to emit (i.e., assuming operations at full capacity 8,760 hours per year), and found that 

those operations would continue to comply with the applicable National Ambient Air Quality 

                                                 
1 In the Monroe applicability determination, EPA also took the position that the project 

was not “routine maintenance, repair and replacement” based on an interpretation of that phrase 
that is completely inconsistent with how it had ever been applied previously.  Detroit Edison did 
not challenge the determination because the ultimate conclusion of the determination was that 
the project as planned could proceed without NSR permitting. 
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Standards (“NAAQS”).  In addition, MDNRE conducted a thorough BACT evaluation and 

approved the following BACT limits for NOx and SO2 (in addition to other pollutants) for the 

two Monroe units: 0.107lb/mmBtu for SO2 (30-day rolling average); 0.08lb/mmBtu for NOx  12-

month rolling average).   

C. The Monroe Unit 2 Project Work 

12. As Vice President of Environmental Management and Resources, I am familiar 

with the purpose of the recent maintenance and repair work at Monroe Unit 2 (“Unit 2 Project”), 

which I understand is at issue in this litigation.  In particular, a coal-fired boiler is a complex 

assembly of tubes, tube components, and ancillary equipment (e.g., pumps, burners, fans, 

economizers, reheaters and superheaters) in which water is heated and turned to steam, which 

then turns a turbine to generate electricity.  Because Detroit Edison’s facilities are subject to 

harsh operating conditions, including high temperatures and pressures, and must be available to 

provide electricity on demand, Detroit Edison frequently repairs and replaces deteriorating tubes 

and related components.  Like every other electric utility company in the country, Detroit Edison 

regularly performs maintenance, repair and replacement activities to ensure its units run 

efficiently and safely and with minimal interruption of service and without injury to its 

workforce.  To perform these activities, Detroit Edison, like every electric utility company in the 

country, periodically removes its generating units from service for up to three months to perform 

maintenance work, which cannot otherwise be completed while the unit is in operation (i.e., an 

outage).  This maintenance activity is scheduled to occur during periods when the demand for 

electricity is less, such as certain periods in the Fall or Spring, so as to avoid the risk of 

interruption of service to our customers.  
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13. It is my experience from my years working in the industry that such common 

maintenance, repair and replacement work does not result in emissions increases.  Rather, 

fluctuations in the utilization of the unit and its resultant emissions (both before and after the 

project), including any increases projected to occur in the years following these types of projects, 

are usually due to a multitude of factors independent from the project, such as increased demand 

for the unit, variability in fuel or in emissions control equipment, and other system and market 

conditions.  This was, in fact, the conclusion Detroit Edison reached regarding the Unit 2 Project.   

14. To my knowledge, no utility company has ever considered such maintenance, 

repair and replacement projects to be subject to NSR, much less obtained an NSR permit for 

such work.  Indeed, were such projects to require an NSR permit and installation of BACT as a 

matter of course, no rational company (including Detroit Edison) would undertake such work, 

because the costs of the permit process and installation of BACT would generally make such a 

maintenance project extremely uneconomical (unless such controls were being installed for other 

reasons).  It took over two years to obtain the previously-referenced NSR permit for Monroe 

Units 3 and 4, which would be unworkable if Detroit Edison had to obtain similar permits for 

each of its periodic outages.  In fact, there would be other less costly, lawful options available to 

Detroit Edison to avoid triggering NSR permitting by ensuring there would be no significant 

emissions increase due to such a project.  Options include (1) implementing administrative and 

other constraints on the unit as a part of the project to offset any potential increase otherwise 

associated with the projects; (2) securing a “synthetic minor” permit, which would keep 

emissions at baseline plus a significance threshold; and (3) “netting” emissions using 

contemporaneous reductions at the plant.  Moreover, because Detroit Edison was planning to 

install advanced emission controls on Monroe Unit 2 in the near future, it may have chosen to 
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simply postpone the maintenance work until it was ready to proceed with the pollution controls 

and the permitting for those controls.   

D. NSR Notification Policy and Notification of the Unit 2 Project 

15. Before commencing work involving a major planned outage at a Detroit Edison 

facility, such as Monroe, Detroit Edison submits a detailed planned outage notification to the 

MDNRE.  The information included in these notifications is based on meetings with MDNRE  

and are regularly submitted to the agency for outages at the plant in accordance with the 

applicable regulations and with Detroit Edison’s conservative policy of notifying the State of a 

planned outage even if it believes there is “no reasonable possibility” that activities during a 

planned outage trigger the requirement for an NSR permit.2  These notifications explain the 

scope and purpose of the project, the length of the particular outage, whether the project will 

result in any significant increase of emissions from the unit, and whether or not Detroit Edison 

believes the project triggers any permitting obligations under the Clean Air Act and/or 

Michigan’s State Implementation Plan (“SIP”), which govern certain air emission sources within 

the State, including Monroe Unit 2.  Detroit Edison regularly communicates with the MDNRE, 

and MDNRE was aware of the Monroe Unit 2 Project before the final submission.  With regard 

to this work, Detroit Edison creates and maintains the information required by Mich. Admin. 

Code R. 336.2818(3)(C), and has provided that information to EPA when requested. 

                                                 
2 The rules require pre-project notifications for electric utilities for projects where there is 

a “reasonable possibility” of a significant emissions increase that is not part of a major 
modification.  Out of an abundance of caution, and in the interest of transparency and open 
communications with the permitting authority, Detroit Edison in 2003 adopted a conservative 
policy of submitting such notifications for any “planned outage” including at least one capital 
project with an estimated cost of $250,000 or more, regardless of whether the work is considered 
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16. I disagree with the statement made by EPA’s Ethan Chatfield in his declaration 

regarding a September 14, 2009 meeting where EPA and Detroit Edison discussed a broader 

Notice of Violation that EPA had issued to the Company on July 24, 2009 (“2009 NOV”).  I 

attended the meeting along with others from Detroit Edison and our counsel.  According to 

Chatfield, EPA attorney Sabrina Argentieri explained that EPA generally disagreed with Detroit 

Edison’s analyses of NSR applicability in its notification letters and invited William Brownell, 

counsel for Detroit Edison, “multiple times” to contact her to discuss in detail why EPA 

disagreed with the analyses. Declaration of Ethan Chatfield, ¶¶ 25-26.   My recollection of the 

meeting is exactly the opposite.  Mr. Brownell explained that the Company’s purpose for 

submitting these notification letters and analyses to MDNRE, even for projects that the Company 

believes do not require them in the first place, is to go above and beyond what is required for 

compliance.  Mr. Brownell then specifically asked EPA and Ms. Argentieri to explain why they 

did not believe Detroit Edison’s NSR analyses were correct, so that the Company could adjust its 

notifications as appropriate.  He received no specific response at the meeting, nor to my 

knowledge, has he or the Company ever received such a response from Ms. Argentieri or any 

other EPA staff.  Instead, Ms. Argentieri stated that the purpose of the meeting was to discuss 

settlement and not to address the merits of any claims in the 2009 NOV or the Company’s 

notifications.  She added that it might be possible to have discussions regarding notifications on a 

“parallel track” to settlement discussions, but that she would have to discuss the issue with other 

EPA personnel first to determine whether that is possible.  Ms. Argentieri has never contacted 

Detroit Edison or its counsel about such “parallel track” discussions. 

                                                                                                                                                             
routine maintenance, repair and replacement or has a reasonable possibility of increasing 
emissions. 
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17. With respect to the work at Monroe Unit 2, which involved primarily economizer, 

reheater and waterwall replacements, Detroit Edison sent such an outage notification to MDNRE 

before the work began, and explained why these activities (1) constituted routine maintenance, 

repair and replacement under EPA’s historic and Michigan’s interpretation of that term; and (2) 

would not result in a significant emissions increase.  For these two independent reasons, Detroit 

Edison further explained that the work did not trigger any permitting obligations under the Clean 

Air Act and/or Michigan’s SIP.  With respect to the emissions increase analysis, Detroit Edison 

explained that it relied on the Company’s projections that had been recently submitted to the 

MPSC as a part of the Company’s 2010 Power Supply Cost Recovery (“PSCR”) filing submitted 

in September 2009.  These projections, which were done using a complex “production cost 

model” called PROMOD and incorporated system assumptions and predictions, showed that 

Monroe Unit 2 would be projected to have higher emissions of NOx and SO2 in 2013 than in the 

baseline period   As required under the NSR regulations, Detroit Edison then excluded from the 

projections any emissions increases that are unrelated to the Unit 2 Project (because they are 

related to the system assumptions in the PROMOD model) and that the unit could have 

accommodated in the baseline period (because the unit had substantially higher availability in the 

baseline period than its expected utilization after the Unit 2 Project). See Letter from Kelly 

Guertin, Detroit Edison, to William Presson, MDNRE (Mar. 12, 2010), Decl. Ex. 2 at 2-3 and 

Table 1; Letter from M. Solo, Detroit Edison, to S. Argentieri, EPA Region 5 (June 1, 2010), 

Decl. Ex. 3 at 2-5.  MDNRE did not question Detroit Edison’s determination at the time it 

received Detroit Edison’s notification.  Nor has MDNRE questioned it since that time.   
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18.  The work at Monroe Unit 2 commenced on or about March 13, 2010, and 

concluded on June 20, 2010.  Monroe Unit 2 is currently operating and is subject to the Court’s 

order to continue operating at no more than pre-Unit 2 Project levels. 

E. Discussions with EPA and Impact of Relief Requested by the Agency 

19. In a series of letter exchanges with EPA, Detroit Edison explained further its 

conclusions with regard to the Monroe Unit 2 work not constituting a “major modification,” 

including the independent factors causing any projected emissions increase and its exclusion of 

emissions that could have been accommodated prior to the project.  See Decl. Ex. 3 at 2-5; Letter 

from M. Solo, Detroit Edison, to M. Palermo, EPA Region 5 (June 23, 2010), Decl. Ex. 4 at 1-4.    

20. Nevertheless, on June 4, 2010, EPA issued a formal “Notice and Finding of 

Violation” (“2010 NOV”) to Detroit Edison, claiming that the work at Monroe Unit 2 constituted 

“major modifications under the [CAA] and the Michigan implementation regulations.”  During a 

short telephone call the afternoon of June 16, EPA told Detroit Edison that it was not interested 

in discussing the legal basis for the 2010 NOV or EPA’s position regarding the adequacy of the 

notification that Detroit Edison had provided to MDNRE before the project.  Rather, EPA 

presented Detroit Edison with its demand for substantial emission reductions at other plants 

unrelated to the Monroe work and told the Company that it had one week to accept this demand.  

21. EPA appears to base much of its 2010 NOV and subsequent Complaint on an 

article that appeared in the April 22, 2010 edition of a local newspaper entitled “Extreme 

makeover:  Power plant edition.”  While the article describes the work at Monroe Unit 2 in 

somewhat expansive terms, it appears to focus mainly on the statements of a contractor, 
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apparently eager to highlight the jobs that the work created in Michigan, a State which has 

suffered rising unemployment in the last several years.   

22. In light of the parties’ ongoing dispute and to alleviate any concern regarding any 

potential actual emission increases from Monroe Unit 2 during the dispute, Detroit Edison 

advised EPA that, barring unforeseen emergency circumstances, it would commit to manage the 

operation of the unit to assure there is no increase in annual emissions from Monroe Unit 2 for 

any reason, including those specifically allowed by the regulations.   See supra Decl. Ex. 4 at 4.  

EPA ignored this commitment and filed its Complaint and Motion for Preliminary Injunction. 

23. EPA estimates that the interim remedy it has asked for would cost about $39 

million in additional capital and $14 million in annual operating costs, and it further states that 

this amount is “minimal” when compared to Detroit Edison’s current plans to spend $630 million 

on new control retrofits at Monroe Unit 2.   EPA’s declarants have substantially underestimated 

the costs of their proposed “interim” remedy.  See Declaration of William C. Rogers.  But even if 

the cost to Detroit Edison were $39 million only (excluding the additional $14 million that EPA 

claims as operating costs), it would comprise capital outlays that would have to be raised in 

addition to the capital that Detroit Edison must obtain to fund its $2 billion control equipment 

construction plan and to maintain the system to provide reliable electric service at the lowest, 

prudent cost to Michigan ratepayers.  This additional capital is not a small amount of capital to 

raise at this time, especially in the current economic climate and given the many millions of 

dollars in additional annual operating costs associated with running such controls at other plants.   

24. Detroit Edison estimates that the charges related to the latest portion of its 

existing $2 billion emissions controls construction at Monroe and other required maintenance 

Case 2:10-cv-13101-BAF-RSW   Document 46-4    Filed 11/04/10   Page 18 of 582:10-cv-13101-BAF-RSW   Doc # 107-2   Filed 06/09/11   Pg 18 of 58    Pg ID 4718



expenditures will require it to raise its rates and this is occurring during a time that our customers 

have considerable challenges paying current rates. MPSC is focused on limiting the amount of 

rate increases when possible to manage customer affordability. An additional charge of $39 

million for interim controls that EPA now seeks from this Court would represent a further and 

unnecessary increase in rates, with an additional amount borne by Detroit Edison if that cannot 

be passed through to its customers. The rate increase likely would be substantially more, 

because EPA's declarants have substantially underestimated the cost of operating such controls. 

Therefore, EPA's requested relief would impose significant costs on Detroit Edison's consumers 

and the Company itself. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 3 day of November, 20 10. 
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Boyd Declaration Exhibit 1:
Information on Detroit Edison’s 

Power Plants and 
the Monroe Power Plant
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Boyd Declaration Exhibit 2:
March 12, 2010 

Planned Outage Notification
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Boyd Declaration Exhibit 3:
June 1, 2010 Detroit Edison letter 

to EPA
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Boyd Declaration Exhibit 4:
June 23, 2010 Detroit Edison letter 

to EPA
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EXHIBIT 2  
TO DEFENDANTS’ BRIEF IN 
SUPPORT OF MOTION FOR 

SUMMARY JUDGMENT BASED 
ON THE 2002 NSR REFORM 

RULES 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

UNITED STATES OF AMERICA, 

Plaintiff, 

And 

NATURAL RESOURCES DEFENSE 
COUNCIL, INC. AND SIERRA CLUB, 

Intervenor-Plaintiffs, I Judge Bernard A. Friedman 

Magistrate Judge R. Steven Whalen 

DTE ENERGY COMPANY AND 
DETROIT EDISON COMPANY, 

Defendants. 

DECLARATION OF GORDON P. USITALO 

I, Gordon P. Usitalo, state that the following facts are true to the best of my knowledge, 

information, and belief: 

1. My name is Gordon P. Usitalo. I am the Manager, Fossil Generation Strategic 

Planning, for Detroit Edison Company. 

2. In connection with my job responsibilities, I have personal knowledge concerning 

the processes that Detroit Edison has put in place to monitor emissions at its generating units, 

including emissions from Monroe Unit 2. Detroit Edison monitors emissions continuously and 

summarizes emissions levels at each unit on a monthly basis. Each month, Detroit Edison 

tabulates year to date emissions at each unit, and uses projected emissions for future months to 

project overall emissions at a unit for the year. 

3. During the course of calendar year 201 1, for Monroe Unit 2, Detroit Edison has 

monitored and recorded emissions of NOx, SO2 and PM and has recorded data concerning 
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Capacity Factor. For Monroe Unit 2, the following table summarizes year to date data, through 

May: 

CF, % 
Actual 

67.7 
NOx, Tons 3,329 
SO2, Tons 10,289 
PM, Tons 178 

Prorated ~aseline' 
72.1 

The following table summarizes projected year-end data for h4onroe Unit 2 in comparison to 

relevant NSR baselines: 

Actual Baseline 
CF, % 69.7 72.1 

NOx, Tons 7,495 10,398 
SO2, Tons 26,510 30,115 
PM, Tons 455 498 

4. During the course of calendar year 2010, for Monroe Unit 2, Detroit Edison 

monitored and recorded emissions of NOx, SO2 and PM and has recorded data concerning 

Capacity Factor. For Monroe Unit 2, the following table summarizes this data for the period 

June 2010 through December 2010, i.e., the period following the return of Monroe Unit 2 to 

operation after the March 2010 Outage: 

Actual Prorated 13aseline1 
CF, % 57.6 72.1 

NOx, Tons 4,064 6,065 
SO2, Tons 13,555 17,567 
PM. Tons 225 290 

' Prorated baseline is provided for comparison purposes only. NSR baselines are yearly 
averages. 
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I declare under penalty of perjury that the foregoing is true and correct. 

Dated: 
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